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were silent, or if they spoke at all, uttered but a feeble voice ; it 
is not to be expected that in all circumstances personal rights and 
private property would be scrupulously respected, or that those 
who acted under military orders were at all times discreet and 
forbearing. 

We do not think that it would be wise to encourage the exhum- 
ing of such transactions of those distempered times for adjudica- 
tions in the courts. 

Any other doctrine than that we have announced, as the result 
of mature reflection, would flood the courts with suits for compen- 
sation for property taken or destroyed during the war. That so 
few have been brought is persuasive that the conclusion of law 
we have reached has been sanctioned by the judgment and con- 
science of the community. It commends itself to the reason, 
and is promotive of quietude and charity one towards another. 
We have examined the cases referred to by counsel at the argu- 
ment, reported in 2d and 4th West Virginia Rep., also the 
Louisiana Case. With deference and respect for these learned 
courts, we are constrained to the belief that the courts failed to 
apprehend and apply the correct principle of law to the facts 
before them. 

We have looked to the pleas solely with reference to their sub- 
stance and not to their structure and technical sufficiency. So 
they were treated by counsel at the argument. 

Let the judgment be affirmed. 



Supreme Court of the United States. 
FRANK B. MYERS v. JOHN T. CROFT. 

The pre-emptor of territorial land under the Act of Congress of September 4th 
1841, is restrained from aliening it (with certain exceptions) before entry in the 
land office, but after entry he may sell and pass a valid title without waiting for 
the issue of his patent. 

The competency of a corporation, grantee, to take title to land, cannot be 
disputed by a grantor who has delivered a deed and received the consideration, or 
by any one claiming through him by subsequent conveyance. 

In error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 
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The opinion of the court was delivered by 

Davis, J. — This is an action of ejectment, to try the title to a 
quarter section of land in Nebraska. Both parties derived 
title through William Penn Fraily. The plaintiff below, who is 
also the plaintiff in this court, by deed from Fraily to himself, of 
the 12th of June 1860 ; the defendant, by deed from Fraily to 
the Sulphur Springs Land Company, of the 3d day of September 
1857. It was admitted at the trial, to save the trouble of proving 
the facts, that on the 3d day of September 1857, Fraily en- 
tered the premises in question at the United States Land Office 
for the Omaha land district, with the register thereof, under and 
by virtue of an Act of Congress, entitled " An Act to appropriate 
the proceeds of the sales of the public lands, and to grant pre- 
emption rights," approved September 4th 1841, and that the 
usual letters patent of the United States were issued on the 1st 
day of May 1860, to said Fraily, under his said entry. On this 
state of the case the court instructed the jury that the title passed 
by the deed to the Sulphur Springs Land Company, as it was 
prior in point of time, and told them to find a verdict for the 
defendant. The plaintiff in error contends that this instruction 
was erroneous, because, in the first place, the Sulphur Springs 
Land Company was not a competent grantee to receive the title, 
and, secondly, if it was competent, that the deed to it was, never- 
theless, void, for the reason that it was made before the patent 
issued. In relation to the first objection it is sufficient to say, in 
the absence of any proof whatever on the subject, that it will be 
presumed the land company was capable, in law, to take a con- 
veyance of real estate; besides, neither Fraily, who made the 
deed, nor Myers, who claims under him, is in a position to ques- 
tion the capacity of the company to take the title after it has 
paid to Fraily full value for the property : Smith v. Sheeley, de- 
cided December Term 1871. 

The other objection is of a more serious character, and depends 
for its solution upon the construction to be given the last clause 
of the 12th section of the Act of Congress of September 4th 
1841, above referred to. The act itself is one of a series of pre- 
emption laws conferring upon the actual settler upon a quarter 
section of public land the privilege (enjoyed by no one else) of 
purchasing it, on complying with certain prescribed conditions. 
It had been the well-defined policy of Congress, in passing these 
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laws, not to allow their benefit to enure to the profit of land 
speculators, but this wise policy was often defeated. Experience 
had proved that designing persons, being unable to purchase 
valuable lands, on account of their withdrawal from sale, would 
procure middlemen to occupy them temporarily, with indifferent 
improvements, under an agreement to convey them so soon as 
they were entered by virtue of their pre-emption rights. When 
this was done, and the speculation accomplished, the lands were 
abandoned. 

This was felt to be a serious evil, and Congress, in the law 
under consideration, undertook to remedy it by requiring of the 
applicant for a pre-emption, before he was allowed to enter the 
land on which he had settled, to swear that he had not contracted 
it away, nor settled upon it to sell it on speculation, but, in good 
faith, to appropriate it to his own use. In case of false swearing 
the pre-emptor was subject to a prosecution for perjury, and for- 
feited the money he had paid for the land ; and any grant or 
conveyance made by him before the entry was declared null and 
void, with an exception in favor of bond fide purchasers for a 
valuable consideration. It is contended by the plaintiff in error 
that Congress went further in this direction, and imposed also a 
restriction upon the power of alienation after the entry, and the 
last clause in the 12th section of the act is cited to support the 
position. 

This section, after prescribing the manner in which the proof 
of settlement and improvement shall be made before the land is 
entered, has this proviso : " and all assignments and transfers of 
the right hereby secured prior to the issuing of the patent shall 
be null and void." 

The inquiry is, what did the legislature intend by this prohibi- 
tion ? Did it mean to disqualify the pre-emptor who had entered 
the land from selling it at all until he had obtained his patent, or 
did the disability extend only to the assignment of the pre-emption 
right ? Looking at the language employed, as well as the policy 
of Congress on the subject, it would seem that the interdiction 
was intended to apply to the right secured by the act, and did 
not go further. This was the right to pre-empt a quarter section 
of land by settling upon and improving it, at the minimum price, 
no matter what its value might be when the time limited for per- 
fecting the pre-emption expired. This right was valuable, and 
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independently of the legislation of Congress assignable : Thred- 
gill v. Pintard, 12 How. 24. The object of Congress was 
attained when the pre-emptor went, with clean hands, to the 
land office and proved up his right, and paid the government for 
his land. Restriction upon the power of alienation after this 
would injure the pre-emptor, and could serve no important pur- 
pose of public policy. It is well known that patents do not issue 
in the usual course of business in the General Land Office until 
several years after the certificate of entry is given ; and equally 
well known that nearly all the valuable lands in the new states, 
admitted since 1841, have been taken up under the pre-emption 
laws, and the right to sell them freely exercised after the claim 
was proved up, the land paid for, and the certificate of entry 
received. In view of these facts we cannot suppose, in the 
absence of an express declaration to that effect, that Congress 
intended to tie up these lands in the hands of the original owners, 
until the government should choose to issue the patent. 

If it had been the purpose of Congress to attain the object 
contended for, it would have declared the lands themselves 
unalienable until the patent was granted. Instead of this, the 
legislation was directed against the assignment or transfer of the 
right secured by the act, which was the right of pre-emption, 
leaving the pre-emptor free to sell his land after the entry, if at 
that time he was, in good faith, the owner of the land, and had 
done nothing inconsistent with the provisions of the law on the 
subject. 

The judgment of the Circuit Court is affirmed. 



Supreme Judicial Court of Massachusetts. 

GEORGE PEABODY et al. v. CHARLES K. HAMILTON. 

A person not a citizen of the United States or a temporary resident of, or com- 
morant in the state in which the action is brought, but a resident and citizen of 
the kingdom of Great Britain, may bring an action against a person not a resi- 
dent of the state, or having property therein subject to attachment, for a cause of 
action not local in its nature, where service of the process by which the suit is 
commenced is made on the defendant personally within the state. 

The fact that a plaintiff is not a resident of a state or personally present in it 
and is a resident and citizen in the kingdom of Great Britain, does not disqualify 



